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mittee. The charge to such a committee would, then, be limited to
hear testimony and receive evidence regarding those articles of im-
peachment that were not dismissed. The second original resolution
reported herein provides for the filing and argument of motions by
Judge Hastings to dismiss articles of impeachment.*?

G. RULES OF EVIDENCE

BRespondent has requested that the Senate state whether the Fed-
eral Rules of Evidence or commeon law rules of evidence will apply
in the Senate proceedings. The Commitiee finds that no such decla.
ration should be made by it. Any such determination should be
made by the body that hears the evidence in the case.

“The Rules of Impeachment” by Stanley Futterman, 24 Kan. L.
. Rev. 185 (1975) contains a discussion of the evidentiary rules used

by the Senate in impeachmeni proceedings. Futterman -states,

.. the Senate has understood itself to he making evidentiary de-
terminations under the rules of evidence applicable in courts of law
the equity.®

In the past, the Senate has determined the admissibility of avi-
dence by loocking to Senate precedents rather than court decisions.
A Senate vote Is the ultimate authority for determtning the admis-
sibility of evidence. 2

In the Claiborne impeachment proceadings, the House managers
argued that the Senate is not bound by the Federal rules of Evi-
dence, but they suggested that those rules should be looked to for
guidance. The managers were careful to cite to the analogous feder-
al rule when arguing motions.5?

Professor Burbank concludes that the Claiborne proceedings con-
firmed the Senate’s wisdem in refusing to adopt detailed rules of
evidence for impeachment triais and cautions against wholesale
borrowing from the Federal Rules of Evidence.®! Burbank stated,
“Tt is not hard to imagine a trial governed by a detailed body of
rules becoining bogged down in technical disputes, with the ascer-
tainment of facts the victim,” 52 :

Although the Senate applies peverally accepted rules of evidence,
it would serve no useful purpose to declare any particular system
to be supreme. /mpeachment: A Huandbook, (1974) by Professor
Charles Black of Yale University, discusses the entire impeach-
ment process. Professor Black suggests that technical rules of evi-
dence designed for juries have no place in the impeachment proc-
€53

Both the House ard the Senate ought to hear and consider
all evidence which seems relevant, without regard to tech-
nical rules, Senators are in any case continually exposed
to ‘hearsay' evidence; they cannot be sequestered and fkept
away from newspapers like a jury. If they cannot be trust-
ed to weigh evidence, appropriately discounting for alf the
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factors of unrelizbility that have led to our keeping some
gvidence away from juries, then they are not In any way
up fo the job, and ‘rules of evidence’ will not help.53
Simpson in “Pederal Impeachments”, supre, discussed rules of
evidence in impeachment proceedings. Simpson noted:

. . . the Renate has invariably received all the evidence
which it deemed relevant, from any witness who had per-
gonal knowledge of the facts, no matter by whom it was to
be proved, and left its weight to be determined upon final
consideration. s+

Tha Senate must retain its freedom to review evidence issues as
they present themselves. The Senate should not restrict ifself un-
necessarily by making its decision in a vacuum, befora the trial has

even begun. .
K. OTHER FAIR TRIAL ISSUES

The House Managers have recommended that the impeachment
committee's proceedings should be videotaped to provide an addi-
tional means to examine the credibility of wilnesses and to over-
come other objections to impeachment proceedings before a com-
mittee instead of before the full Senate. The Claiborne proceedings
were televised to all Senate offices and videotapes were available to
Senators. .

For the reasons set forth fully in its discussion of the use of an
impeachment commitiee, the Comimitiee believes that the proceed-
ings of the impeachment committee should be televised to all
Senate offices and videotaped, and that such videotapes should be
made available {0 Members so that they may examine the proceed-
inge as their schedules permit, without disruption of the other leg-
islative responsibilities of the Senate during this trial.

The Committee finds that the Senate can also assure that Sena-

tors have an opportunity to familiarize themselves with the case by
delaying floor consideration of the articles of impeachment for a
period of time after the parties have concluded their cases before
the committee,
" During the Claiborne trial, concerrn was expressed about the lack
of time Senators had to review the record before full Senate cousid-
eration of the case. Respordent intimates thai he will not receive a
fair trial if a committee 35 used to receive avidence because the
Senators will not take time to examine transcripts or videotapes
prior to full Senate action.

Allowing a pericd for weighing the evidence will remove even
the suggestion thet the Senate does not wish tc devote the neces-
sary titae to the case. By the same token, providing a pericd for
reviewing the evidence will allow the naticn’s business to go for
ward. Such a pracedure is common practice in the Sepate. Flear-
ings are routinely held months belore legislation s marked up and
voted upon in committee. Frequently, the full Senate vote is taken
months after the legislation is reported. In the eontext of impeach-

32 Id., 18 {emphasis in the originall
2+ Id.. 318.




